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. 280 North College, Suite 145
County Attorney
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JAN 0 7 2000
MEMORANDUM COUNTY JUDGE'S OFRICE
TO:: Washington County Quorum Court /\/S {2,4
FRQM: George E. Butler, Jr. /
RE: Attorney General’s Opinion 99-274 Regarding Planning in “Growth Areas™ of Cities
DATE: January 7, 2000

The Attomey General has issued this Opinion at my request on behalf of our Planning Office to clarify
who has what powers in the growth areas.

He reaffirmed that the cities have planning power only, not zoning, more specifically, subdivision
power. Mobile home parks, large-scale developments, or other types of developments still fall under
the jurisdiction of the County.

As to drainage issues, if they affect the County roads, then the County would maintain control over
this issue in a proposed subdivision.

In reé.ﬂimﬁng the County’s control and authonity regardirig roads, he states that this applies not only
to road specifications but also to such matters as road configuration within a subdivision.

He fiirther stated that the County does have the power to require upgrading of an existing County
road by the developer.

The Attomey General also opined that if a city has followed the legal steps to “claim” its growth
areas; it is of no consequence as to how little they enforce their regulations, if at all meamng they still
have subdivision control and the County cannot enforce its subdivision regulations except as stated
abovc

Interlocal agreements can be entered into by the counties and cities as to whose regulations will apply
in growth areas: furthermore, the County has the authority to enact zoning in one (1) or more growth
areas if it so chooses.

GEBija
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The Honorable David Malone

State Senator
P.O. Box 1048

Fayetteville, AR 72702-1048

Dear Senstar Malone

This is in n:sponse ﬁoyouqrcqucst fonn opnmon on 1he followmg qncsuous

-+ 7o hanthority:to. exert its regulations? What if the city is+:. =
only pamally or sporadically enforcing its regulations?

JRN—04~2399 @9:26

1 If a: cuy 15 cxcmsmg xts Jmsdmnon in- lts g:owth
area, is the city given authority to approve subdivisions
only? What| powers does the county retain, other than
roads? - Forl example, can the county approve large-
scale developm:ms and mobile home parks" May the
coumy regulate dramage mucs? x

2: Does jurisdiction over county roads include wot just
speclﬁmons as to how the rosd must be built, but

‘alsoottwrusues such as configuration of the roads
within the subdmswn? -Can the county require
upgrading oﬂ an existing county road due to tlm m:pact
of subdxmxon?

‘3 lfncltyhasadoptcdthc appmpnate ordmmclud
map® estnbhshmg its .growth srea but is. not:actively
enforcing 1ts regulations, does the county have the
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4. Can the county and city inter into an interlocal
agreement as to whxchw:llcnfmeregulanonsma
growthma.

s, Clnth):county enact zoning laws in part or all of
any particular growth arca?
|

RESPONSE:

- Questlon 1 - If a city is exercising its jurisdiction in ity growth area, is the city -
| given authority 1o appra:ve subdivisions only? What powers does the county
retain, other than roads? For example, can the county approve large-scale
developments and mobile home parks? May the county regulate drainage issues?

It is my opinion that the enswer to your first question in this set of questions is,
generally, “yes,” assuming that the particular city in issue is not situated on a
navigable stream. This follows, in my opinion, from a reading of the statutes
pertaining to planning by|cities (A.C.A. §§ 14-56-401 et seq.), together with the
county planning statutes (A.C.A. §§ 14-17-201 ¢t seq.)

; Amyclcarlyhasplanmngymsdxcnonwﬁhmnsgrmhma. i.e., within its
. extraterritorial mrea  Sce A.CA, § 14-56-413(a)(IXA) (stating that “[t]he
territorial jurisdiction .. shall be exclusive and shall include all land lying within
five (5) miles of the corpome limits.”) And the cusrent statutes pertaining to
planning by cities undl counties contemplate a city having “subdivision
Jurisdiction’ wuhxnmmanmalmaaslongasﬂxcmymcxmumgm
authozity in that area SQB.C.A. § 14-17-208().! Unless the city is located on 3
navigable stream, however, its authority to control the development of land within

' Section 14-17-208 G) slates: |
[:]nmmmdmdjdmmamhmmofa
romigipelity tn which the authority to control the subdivision of land is
wmmummmmmwmm
provizions of §§[14-36-401 — 14-56408 and 14-56-410 ~14-56425, or
any amendmenly theteto of thereof,. or other acts of u similar
mmdbymecemlAmbey the municipal authority shall
have subdivigion jusisdiction ...
In accordance with ACA § 14-56-417, awmmmmﬁmmmm
commistion. Scc alsy AC.A. § £4-17-208 () (regarding the county planving board's appeoval authority
mmmmmmwmmmmmmmﬂnmmmﬂ
jurisdiction of a municipality.”) !

|
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its extraterritorial area does not include zoning authority. See Op. Att’y Gen. 91
340 (concluding that a city with a planning commission has the authority to plan
but not zone within its elxtratemmnal jurisdiction). See glso genemully Feonomy
Wholesale Co., Inc. v. Rodgers, 232 Ark. 835, 430 S.W.2d 583 (1960) (noting that

a land-use plan is not a zoning ordinance) *

Thus, in the case of 4 city that is not situated on a navigable stream, it appears that
the city’s approval authonty with respect to land development in its extraterritorial
area is generally limited to subdivision approval, and does not include zoning of
this arca as to land use. The county, as a general matter, has zoning authority in
the unincorporated area. [See A CA. § 14-17-209. In response to the second part
of the above set of questions, therefore, it is my opinion that the county generally
retains the power to enforce its zoning ordinance in the city’s growth area. /d It

iy thus possible that the county’s approval of large-scale developments and mobile
home parks will in fact be required, depending upon the county zoning ordinance.’

Itmustalsoberecognim!d,withregudtolheconmy'smtain:dpowm.ﬂmtin
accordance with Article 7, Section 28 of the Arkansas Constitution, “[tjhe county
court shall have exclusiwi original jurisdiction in all matters relating to county ...
roads, ... andinevetyiothercssethatmaybcneccsmymweinmal
improvement and local concerns of the [county].” As previously opined by this
office, in the event of a conflict between the county court’s jurisdiction under art.
7, § 28 and a city’s subdivision jurisdiction, the latter would have to yield. Op.
 At’y Gen. 98-009, gifing |Yates v. Sturgis, 311 Ack. 618, 846 $.W.2d 633 (1993)
and Butler v. City of Little Rock 231 Ark. 834, 332 SW.2d 812 (1960). The
court in Butler noted the potential for conflicts in the various stamtes dealing with
city and county planning; and it warned that if a city did not sécure the county
court’s approval of its projected plans, it would take the “calculated risk” that the
county court might at some point exert its jurisdiction over roads or other internal

improvement matters. 231 Ark. at 839.
i

| *The oourtin Rodgwry stated thet *[the Land- usc plan] is mevely 8 broad declarasion of policy, specifying in
! ugeneeal way the uses to which the land ic and nsar the ety ix now being pot axd to which it msy be put in
the futura.” 232 Ark at 838. ‘ :

i Arkaness Code Annotsted § 14-17-209 (b) states that in developing zoning districts, a county planming
. board musgt pive “due comsi ... 10 the adopted plang of rmmicipal plaasing commissions for
storiat olanni -

e
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This overriding preemption principle must be hore in mind when addressing any
question involving a city's excrcise of its statutory planning and subdivision
jutisdiction within its |extraterritorial area. - Although the statutes do not
contemplate both the county planning board and a city planning commission
exercising subdivision jurisdiction in the city’s growth area, it is clear that the
county court retains its constitutional jurisdiction in matters relating to roads and
thy internal improvement of the county. Conflicts or questions of “jurisdictional
encroachment” (Butler, supra) may thus arise. Whether the county and the city
are attempting to exercise control or jurisdiction over the same thing or the same
subject matter will, however, involve a question of fact in each instsnce. /d

With regard to your question involving the county’s authority to regulate drainage
issues, it may well be that the county court’s exclusive jurisdiction, as a
constitutional matter, “in all matters relating to county ... roads” (art. 7, § 28,
supra), provides the basis for the county’s regulstory authority in this regard. A
conclusive answer csmot be provided, however, without considering all of the
surrounding facts and circumstances.

Question 2 - Does jurisdiction aver county roads include not just specifications as
to how the road must be buill, but also other issues such as configuration of the
roads within the subdivision? Can the county require upgrading of an existing

B county road due ta the impact of subdivision?

It is my opinion that the answer to both of these questions is in all likelihood
“yes,” pursuant to Ark. Const. art. 7, § 28, supra

Question 3 - If a city has adopted the appropricte ordinance and map establishing
its growth area but is not actively enforcing its regulations, does the county have
the authority to exert its regulations? What if the city is only partially or
sporadically enforcing its regulations?

I must note initially in addressing these questions that I am somewhat uncertain ss
to what is meant by the city not “actively enforcing” or “only partially or
sporadically enforcing” its regulations. Assuming that the city has in fact included
the wmincorporated growth area on its planning map, then it is clear that the city
has plat approval authority for this area. This is in accordance with A C.A. § 14-
56-417(c), which states:

Sp1 575 2284 3%
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[wlithin the area within which the municipality intends to exercise its
territorial jurisdiction as indicated on the planning ares map, the county
tecorder shall not accept any plat for record without the approval of the
[city] planning commission.

Your questions arisc, I assume, from certain language in the county planning
:  statutes regarding a city exercising its extraterritorial jurisdiction.' Section 14-17-
. 208 (i) and (I) make veference 1o the “exercised” extratesyitorial subdivision
. Jjurisdiction. Subsection (i) of § 14-17-208 states that a city shall have subdivision
' jurisdiction “{i}n unincorporated areas adjoining the corporate limits ... in which
the authority to contral the subdivision of land is vested and being exercised in
accordance with and under the provisions of §§ 14-56-401 — 14-56-408 and 14-
56-410 — 14-56-425 (the city planning statutes]... .” Subsection (I) of § 14-17-
208, in addressing the county recorder’s acceptance of plats, refers to the
“exercised exma-territorial jurisdiction of & municipality.”

It is my opinion that the city exercises its jurisdiction through its action or inaction
with respect to plat approval following its inclusion of the unincorporated growth
arca on the planning map. The city’s jurisdiction is established once the city has
designated its territorial area. This jurisdiction is not dependent, in my opinion,
upon the extent to which the city actually exerts its regulations. It is my opinion
that any authority of the county to exert its regulations in the city’s growth area
under this scenario, i.e., where the city has included this area on its planning map,
would likely emanate from the constitution (art. 7, § 28, suprq), rather than the
planning statutes. ‘ :

Question 4 - Can the cowmty and city inter into an interlocal agreement as to
which will enforce regulations in a growth area? ' :

It is my opinion that the enswer to this question is, generally, “yes” The
particular agreement would, however, have to be considered. And it appears that
this would not affect the county recorder’s duty under A.C.A. § 14-56-417(c),
supra, with respect to plat approval. -

Question S - Can the county enact zoning laws in part or all of any particular
growth area?

i
The answer to this question is “yes,” assuming that this pertains to a city not
; situated on a navigable stream. In accordance with A.C.A. § 14-17-209(a):

E Y .89
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[t/he county planning board shall have authority to
prepare, or to cause to be prepated, a zoning ordinance
. for all or part of the wincorporated area of the county

... [Emphasis added ]

. It seems clear that this authority extends to & city’s extraterritorial growth area
-(assuming that the city is not situated on 8 navigable stream). As discussed above,
such a city, in my opinion, has the authority to plan, but not zone, within its
extratemitorial area. :

Assistant Attomney General Elisabeth A. Walker prepared the foregoing opinion,
which I hereby approve.

Sincerely,

MARK PRYOR
Attorney General

MP:EAW/cyh
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Fax

To: Mark Reside

Fax: (501) 444-1786

Pagtf:s: 2, including this cover sheet.
Date:: January 10, 2000

FYI: Didn’t know if George had shared this with you yet.

Karen

From the desk of...

; Karen Beeks
i Quorum Court Secratary
County Judge's Office

280 N. College, Suits 210

Faystteville, AR 72701

(501) 444-1700

Fax: (501) 444-1889



